The opinion in 'support of the decision being entered today was not 
written for publication and is not binding precedent of the Board. 
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VACATUR AND REMAND TO THE EXAMINER 



Pursuant to a Joint Motion for Remand at the U.S. Court of 
Appeals of the Federal Circuit, we vacate our decision and 
decision on rehearing and remand this application to the Examiner 
for appropriate action. 

Background 

On December 16, 2003, this panel affirmed the Examiner's 
rejection of claims 32, 33, 35, 36 under 35 U.S.C. § 102 and the 
Examiner's rejection of claims 1 through 31, 34, 37 and 38 under 



1 



Appeal No. 2003-0938 
Application No. 08/736,143 

35 U.S.C. § 103. Appellants filed a request for rehearing on 
February 17, 2004. The request for rehearing was denied by a 
decision of this panel on May 6, 2004. On July 1, 2004, 
Appellants appealed our decision to the U.S. Court of Appeals of 
the Federal Circuit. On November 1, 2004, Appellants and the 
Director of the United States Patent and Trademark Office 
(USPTO) , jointly moved to remand this case back to the USPTO to 
permit further prosecution. The Joint Motion requires that upon 
remand from the Court of Appeals of the Federal Circuit, the 
USPTO Board of Patent Appeals and Interferences will vacate its 
decisions and remand this case to the Examiner for further 
appropriate action. The Court of Appeals of the Federal Circuit 
remanded this case back to the USPTO and terminated court 
processing on November 1, 2004. 

VACATUR 

Pursuant to the Joint Motion for Remand, we vacate our 
decision dated December 16, 2003, and decision on request for 
rehearing dated May 6, 2004, and we remand this case to the 
Examiner for further appropriate action. Pursuant to the Joint 
Motion, the USPTO agrees to conduct the further USPTO proceedings 
in an expedited manner. See USPTO Manual of Patent Examining 
Procedure § 708.01 (listing the bases that a case should be 

2 



Appeal No. 2003-0938 
Application No. 08/736,143 



handled in an expedited manner) . Specifically, the Joint Motion 
calls for the Solicitor's Office to monitor this case upon our 
remand and the Examiner will attempt, within three months from 
our remand, to issue his or her office action on the case. 

This application is accordingly remanded to the Examiner for 
further action consistent with the foregoing. 
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